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EXECUTIVE SUMMARY
This report covers:
A. An Overview of why the Objection was submitted to the 2015-16 Accounts.
The Objector considered that Scarborough Borough Council was failing to meet
its obligations as the Statutory Harbour Authority for Whitby harbour.
Core failures included:
i. Transferring funds which should have been reserved exclusively for the
use of the Whitby harbour undertaking to the Council’s general purpose
funds in breach of the Whitby Urban District Council Act 1905 (over £1
million in 2015/16 alone); and
ii. Not investing in adequate maintenance of the Grade II listed piers and
the pier extensions, despite engineering surveys in 2002 warning that
both main piers had an estimated residual life of less than 10 years.
B. The Objection submitted to the 2015-16 Accounts.
The points raised include that:
i. Under the Whitby Urban District Council Act 1905 (‘the 1905 Act’) any
surplus revenue from the Whitby Harbour undertaking, including the car
parks situated on harbour land, should have been held in ring-fenced
reserves for the improvement of Whitby Harbour.
ii. Funds which should have been reserved exclusively for the use of the
Whitby harbour undertaking had been added to the Council’s general
purpose funds.
C. The exact extent of the harbour land.
The question of the exact extent of land held by the Council in its capacity as
the Statutory Harbour Authority (‘harbour land’) is central to the Objection.
Revenue received by the Council in its capacity as the Statutory Harbour
Authority has to be treated in accordance with the provisions of the 1905 Act.
Sections 1 to 6 of this report then provide a summary of supporting evidence that
the Objector has submitted to the Auditor regarding the extent of harbour land
(which the Objector contends includes the Upper Harbour Car Parks).
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A.

OVERVIEW: Why was the objection submitted to the 2015-16 Accounts?



Whitby harbour is central to the whole economy of the town, both as a port
operation and as its key tourism attraction. The ‘amphitheatre’ setting of the
harbour is a designated Conservation Area. The distinctive piers and harbour
infrastructure are the product of centuries of investment by previous generations.
The Statutory Harbour Authority has a duty to maintain it.



The Whitby harbour undertaking consistently generates a significant annual surplus
(estimated at over £1 million in 2015/16 when harbour car park income is included).
But since most of that surplus income has not been retained for harbour use, there
has been a chronic lack of funding for essential maintenance and repair, let alone
investment to improve the harbour.



The condition of the harbour had reached crisis point by 2015-16, with SBC failing to
meet its statutory obligations, particularly in respect of:
 Failure to provide adequate dredging to maintain the published depths. During
2016, this resulted in vessels grounding; damage to vessels; and loss of income to
harbour businesses. A warning Notice to Mariners was issued in June 2016.
 Failure to make prudent, timely provision to replace the ageing and unreliable
dredger, despite being advised in January 2014 of the need to plan for replacement
within two years.
 Failure to invest in adequate maintenance of the Grade II listed piers which
safeguard the harbour and town. Engineering surveys in 2002 warned that both
main piers had an estimated residual life of less than 10 years. Further detailed
studies in 2007-9 confirmed their “poor to very poor” structural condition and the
urgent need for capital investment. The Environment Agency fully-funded £2.2
million of emergency work in 2010-11, to prevent an “imminent collapse”.
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A report to Whitby Harbour Board and the SBC Cabinet in July 20121 detailed the level
of investment required:



In October 2013, Whitby Harbour Board was advised that a £4.8 million grant had been
received for repair works to the East and West Piers and that the aim was to begin
construction in 2015.2



The EA grant of £4.8 million was offered in 2013 towards the first phase of urgent repairs,
which were scheduled for completion within 5 years. Acceptance required a £3.7 million
contribution from the local authority. The grant was accepted by the Council in May 2014,
on the presumption that contributions of £3.7M would be secured from third parties
following the Section 151 Officer’s warning3 that



The “high priority” Phase 1 repairs to the main piers were repeatedly delayed. Throughout
2015-16 SBC continued to assure local stakeholders, that the Phase 1 works would
commence in 1Q 2018, although it had yet to budget for or identify third party funding
sources for the required £3.7M.



Had the surplus revenue from the harbour undertaking been held in ring-fenced reserves for
the improvement of the harbour, as required by local harbour legislation, then the
necessary £3.7M could have been available in 2012.

 The Phase II works to repair the pier extensions were deferred to 2027-2032 on condition
that structural surveys were undertaken at 5 year intervals, so that the works could be
brought forward if necessary. The last such survey was carried out in 2011. Again, the
1

https://democracy.scarborough.gov.uk/documents/s44739/12368%20Whitby%20Coastal%20Strategy%202%20Harbou
r%20Board%20draft%2027%206%2012%202.pdf
2
https://democracy.scarborough.gov.uk/ieListDocuments.aspx?CId=516&MId=4494
3
https://democracy.scarborough.gov.uk/documents/s58739/14156%20%20Whitby%20Harbour%20Piers%20Coast%20Protection%20Scheme%20Phase%201%20-%2020140520%20v2.pdf
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retention of surplus revenues in ring-fenced reserves would help to ensure that such capital
works are undertaken in a timely manner, to safeguard the harbour and town.
Note: A breach or failure of the main piers or pier extensions would probably require closure of the
port because of fallen masonry and debris obstructing the narrow harbour entrance.
The consequences of closure would include:
 Risk to life: some 15-20 vessels take unscheduled refuge in Whitby harbour each year in
storm conditions. The RNLI lifeboats would be unable to leave station in the harbour to
respond to emergencies at sea.
 Risk to property: some 500 homes and businesses around the harbour would be at
significantly increased risk of flooding from wave and tide action. These include two Grade
1 buildings; four Grade II* buildings; and over 200 Grade II listed buildings.
 Plus, as the Whitby Coastal Strategy 2 identified in 2012: “The loss of the harbour piers
would adversely affect the geological SSSI and 2 conservation areas. There would be loss of
tourism and amenity value which is irreplaceable due to the unique tourist appeal of key
cultural assets and the iconic location of the Abbey and harbour setting.” 4

B. The Objection raised to the SBC 2015-16 Accounts
B (i) During the period of public examination of the draft SBC Statement of Accounts for 201516, a local elector objected to approval of the accounts by the External Auditor on the
grounds that:
 The form and content of the Statement of Accounts provided for the Whitby Harbour
undertaking did not comply with statutory requirements.
 The income and expenditure from all land and property owned by SBC in its capacity
as the Statutory Harbour Authority for Whitby harbour should have been included in
the Statement of Accounts for Whitby Harbour 2015-16.
 Under the Whitby Urban District Council Act of 1905 any surplus revenue from the
Whitby Harbour undertaking, including the car parks on harbour land, should have
been held in ring-fenced reserves for the improvement of Whitby Harbour.
 Funds which should have been reserved exclusively for the use of the Whitby harbour
undertaking had been added to the Council’s general purpose funds.
 The ‘charge for use of assets’ being levied on the Whitby harbour car parks was
anomalous and warranted audit attention.
B (ii) SBC confirmed in August 2016 that the Income and Expenditure Statement provided for
the Whitby harbour undertaking excluded the income and expenditure attributable to use
by the general public of the Pay & Display car parks on Endeavour Wharf; the Marina Back

4

https://democracy.scarborough.gov.uk/documents/s44739/12368%20Whitby%20Coastal%20Strategy%202%20Harbou
r%20Board%20draft%2027%206%2012%202.pdf
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car park; the Marina Reserve car park; and the Marina Front car park. The net income
from the public use of those car parks in 2015-16 was stated to be £926,000.
B (iii) SBC contended that, under the CIPFA Service Reporting Code of Practice, off-street parking
should be classified separately from harbour activities. Therefore, the parking surplus had
been added to SBC’s General Fund and was not reserved exclusively for Whitby harbour
use. However, the local elector objecting considers that providing off-street parking for a
fee pursuant to the Road Traffic Regulation Act 1984 does not involve appropriation of the
land and cannot transform harbour undertaking land into non-harbour undertaking land.
In addition, it does not change the way in which the land is held and it cannot detract from
the obligation in s.16 of the 1905 Act that “all moneys in the nature of revenues received by
the Council in respect of the harbour undertaking shall be applied [exclusively for the
harbour undertaking]”.
B (iv) SBC also confirmed in August 2016 that some depreciation and capital charges levied on
harbour property and assets had been placed in the SBC Capital Development Reserve
which consolidates the funds available for investment across all SBC service areas.
The Reserve is not specific to harbour activities. Though not identifiable as a line item in
the SBC Core Accounts, reports to the Whitby Harbour Board had shown that a deduction
termed “charge for use of assets” was to be included under the heading ‘Corporate Costs’
levied on the harbour operations. The Harbour Board budget for 2015-165 showed that
the “charge for use of assets” to be levied on the public car parks amounted to £692,702
and the “charge for use of assets” to be levied on other harbour land and assets amounted
to £179,882.
The Objector considers that the “the charge for use of assets” shows that the Council in its
capacity as Local Authority was charging the Council in its capacity as Whitby Harbour
Authority for the use of land and assets held by the Council as the Harbour Authority i.e.
the Harbour Authority was being charged for the use of its own land and assets, including
the public car parks situated on harbour land.
Note: In addition to the two “charges for use of assets” to be deducted as Corporate
Costs available for use across all SBC service areas, dredger depreciation costs of
£16,000 were to be placed in Repairs and Renewals Reserves which were “earmarked
for future repairs or replacement of specific items of harbour equipment”.
B (v) The External Auditor confirmed in August 2016 that the objection met the qualifying
requirements defined under the Local Audit & Accounting Act 2014.
In September 2016, the External Auditor requested a formal response from SBC together
5

https://democracy.scarborough.gov.uk/documents/s62359/Whitby%20Harbour%20Board%20Budget%20report%2015
20.pdf
https://democracy.scarborough.gov.uk/documents/s62360/Copy%20of%20Reserves%20Forecast%201415%2016%20th%20dec%202014.pdf
https://democracy.scarborough.gov.uk/documents/s62366/Copy%20of%20Appendix%20re%2015-16%20Budget.pdf
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with supporting documentation, to the points raised in the objection. SBC had not
provided that formal response by April 2017.
B (vi) The draft SBC Accounts 2016-17 were opened for public examination in July 2017. Since
the 2015-16 objection had yet to be determined, the same objection was lodged to the
draft 2016-17 Accounts. Further objections were subsequently lodged to the draft SBC
Accounts for 2017-18, 2018-19 and 2019-20, pending final determination of the issues first
raised by the objection to the draft 2015-16 Accounts.
B (vii) The current Ports Good Governance Guidance6 expressly recognises that “The local
legislation of Statutory Harbour Authority’s (SHA) owned by Local Authorities (LA) often
contains provisions in relation to the use of income generated by the SHA. In some cases, this
can require income from the harbour to be used for purposes related to the harbour. This
means that Local Authorities can be legally precluded from transferring income generated by
the harbour for use on other services provided by the Local Authority.”7 It also acknowledges
that “the rights for local electors to make objections to LA accounts at audit are included in the
Local Audit and Accountability Act 2014.” 8

C.

The Exact Extent of the Harbour Land
C (i)

Some disagreement remains over the extent of the land which is held as part of the
harbour undertaking by the Council in its capacity as the Statutory Harbour Authority.
These relate particularly to the Upper Harbour Car Parks which are situated on land
reclaimed from the harbour after 1905; and to land at the foot of the West Pier (around
Battery Parade and the foot of the Khyber Pass) which had been owned by the Trustees of
the Port & Harbour of Whitby since 1796.

C (ii)

Scarborough Borough Council and Whitby Urban District Council are/were Local
Authorities as well as Statutory Harbour Authorities. While Land Registry records show the
Local Authority as proprietor, they do not indicate whether or not the Local Authority
acquired the land while acting in its capacity as the Statutory Harbour Authority. It is
therefore necessary to evaluate other supporting evidence that may demonstrate intent
i.e. what other evidence exists to show that the land was acquired for harbour purposes?

C (iii) On 19 May 2011, Whitby Harbour Board was formally established as a committee of the
Council, to fulfil any and all of the Council’s functions as the Statutory Harbour Authority
for Whitby. The Memorandum of Understanding (2011 MoU) between SBC and the
Whitby Harbour Board included plans prepared by SBC that purported to show the
boundary of the land owned by the Council as the Statutory Harbour Authority for Whitby.

6

https://www.gov.uk/government/publications/good-governance-guidance-for-ports
Paragraph 4.18 Ports Good Governance Guidance.
8
Paragraph 4.13 Ports Good Governance Guidance.
7
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C (iv) Those 2011 MoU plans9 show that all of the upper harbour car parks (viz: Endeavour
Wharf; Marina Front; Marina Users; Back Marina; Marina Reserve) were situated on land
that lay within the designated boundary of the harbour land.
C (v) The plans are reproduced on the following pages 9 to 12, together with annotations
showing where and why the Objector maintains that the extent of the harbour land differs
from that submitted by SBC to the Whitby Harbour Board as part of the 2011 MoU.
C (vi) The Objector maintains that, subject to the removals and additions identified in the
comments on Plan 1, Plan 3 and Plan 4 below, all of the land shown within the area edged
in red/brown on the plans was acquired for harbour purposes. It is therefore held by the
Council in its capacity as the Statutory Harbour Authority. In which case, all of the
revenues from that land, and all of the capital reserves, are bound by the provisions of the
Whitby Urban District Council Act of 1905.

9

See https://democracy.scarborough.gov.uk/ieListDocuments.aspx?CId=516&MId=3476
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Annotated Plans from the 2011 Memorandum of Understanding
made between SBC and the Whitby Harbour Board

Plan 1

The MoU plan incorrectly
shows the boundary of
harbour land as extending
between the northern ends
of the pier extensions. In
1909, the Crown conveyed to
WUDC the area of sea-bed
beneath the planned pier
extensions but not the land
between the extensions.
The 1905 Act states that
WUDC purchased, from the
Lord of the Manor, the bed
of the river and harbour,
extending southwards “from
the harbour mouth….” which
at that time lay between the
northern ends of the main
piers.

The Objector maintains that the land shaded pink on the inset plan also forms part of
the harbour estate. The land shaded yellow was the former Harbour Yard, removed
from the harbour estate by the 1914 Order (see section 1.2 below). The land crosshatched pink was an ultra vires disposal of the former Boatmens’ Shelter in 1996.
During 1962-63 the Whitby Gazette reported on WUDC Harbour Committee’s plans to
add an upper storey to the Boatmens’ Shelter and improve the adjoining Public
Conveniences, showing both were part of the harbour estate before the transfer to
SBC. That block of Public Conveniences is currently for sale: new Public Conveniences
were erected on the Fish Quay, which is undoubtedly harbour land.
The larger ‘tongue’ of land shaded pink was used as of right by the Harbour Trustees and, after 1905, by the WUDC Harbour
Committee. It was the site of the Works Compound for the construction of the Pier extensions 1909-14. All of the land
below the cliff in this area was originally purchased in 1796 by the Trustees of Whitby Port & Harbour. In 1848, an exchange
of land was agreed with George Hudson’s West Cliff Building Co., to create the Khyber Pass Road (now a public highway) by
blasting a ravine through the cliff, down to the harbour. Hudson’s dealings were notoriously ill-documented. His West Cliff
Estate ultimately passed to the trustees of Sir George Elliot. After WW1, it was discovered that WUDC did not have title to
the ’tongue’ of land on the Khyber Pass, so that land parcel was purchased from Elliot’s trustees in 1925. Having disposed of
the Harbour Yard by the 1914 Order, this land was the only remaining open area served by a highway, suitable for use as a
Works Compound during future major repairs to the Piers and extensions. Currently used mainly as a car park by SBC.
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Annotated Plans from the 2011 Memorandum of Understanding
made between SBC and the Whitby Harbour Board

Plan 2
Endeavour Wharf Car Park

Marina Front Car Park
Marina Reserve Car Park

Marina Users Car Park

Marina Back Car Park

As stated at paragraph C(vi) above, the Objector maintains that all of the land
shown outlined red / brown on Plan 2 is held by the Council as harbour land,
including all of the car parks named above.
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Annotated Plans from the 2011 Memorandum of Understanding
made between SBC and the Whitby Harbour Board
Plan 3

The riverbed immediately below the four supporting columns of the former railway
viaduct is owned by SBC as the Local Authority, not as the Statutory Harbour Authority.
SBC is the successor in title to the Scarborough and Whitby Railway Company, which
purchased the four areas of land from the Lord of the Manor in 1868, together with a
right of easement over the river for the elevated roadway of the viaduct.

11

Annotated Plans from the 2011 Memorandum of Understanding
made between SBC and the Whitby Harbour Board
Plan 4

The MoU plan shows the upstream harbour land boundary as extending to Ruswarp
Weir. Whilst the weir is the limit of tidal influence on the river, the 1905 Act specifies that
the upstream boundary of the river and harbour land purchased from the Lord of the
Manor was to be “the County road bridge at Ruswarp.” The road bridge was in its
current position in 1905. The riverbed upstream of the road bridge is not owned by SBC.
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The remaining sections of this document comprise a summary of supporting evidence as previously
provided to the External Auditor by the Objector in December 2019. It was largely sourced from
SBC historic documents which are available to the public via the SBC website.
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1) GOVERNANCE AND LOCAL LEGISLATION
1.1 The Statutory Harbour Authority
1702-1905 The Trustees of the Port & Harbour of Whitby (‘the Trustees’)
1906-1974 Whitby Urban District Council (WUDC)
WUDC statutory harbour responsibilities delegated to
1906-1974 Whitby Harbour Committee (‘WUDC Whitby Harbour Committee’)
1974-2019 Scarborough Borough Council (SBC)
SBC statutory harbour responsibilities delegated to
1974-2000
Whitby Harbour Committee (‘SBC Whitby Harbour Committee’)
2001-2011
Cabinet / Portfolio Holder
2011-2015
Whitby Harbour Board
2015-2019
Cabinet / Portfolio Holder

1.2 Local Harbour Legislation
a) There were numerous Local Acts and Orders between 1702 and 1883.
b) Current
The Whitby Urban District Council Act 1905 (‘the 1905 Act’)
The 1905 Act was slightly amended by an Order made in 1914 10 (the 1914 Order), to
permit the disposal of the Harbour Yard (aka Pier Yard) from the harbour undertaking:

c) There were no further local Acts or Orders for the harbour after 1914.
d) There have been no Harbour Revision Orders for Whitby harbour since
the Harbours Act, 1964.

10

Local Government Board’s Provisional Orders Confirmation (No. 12) Act, 1914. Article II

14

1.3 Accounting Requirements of the Local Harbour Legislation
The accounting treatment required for the Whitby Harbour undertaking is specified in
Sections 16, 17, and 62 of the 1905 Act, as follows:

15

2. PREVIOUS ACCOUNTING TREATMENT OF THE WHITBY HARBOUR
UNDERTAKING BY WUDC / SBC
2.1 The records of Whitby Urban District Council (WUDC) from 1894-1934 were destroyed by
bombing in 1940.
2.2 The records of WUDC from 1935-1974 were transferred to Scarborough Borough Council
(SBC) in 1974 and ‘cannot now be located.’
2.3 The local paper, the Whitby Gazette, published an Abstract of the WUDC Accounts
1914/15 on 24 September 1915, showing that WUDC did maintain a separate account for
the harbour undertaking:

2.4 The Auditor’s provisional view dated 29 October 2019 states that a separate account for
Whitby Harbour as a ‘trading service’ was disclosed in the SBC Accounts from 1974/5 to
1988/89 but not thereafter. The Auditor has been unable to obtain a clear explanation of
why SBC chose to stop producing a separate account for Whitby harbour.
2.5 Available minutes of the SBC Whitby Harbour Committee show that, during the 1990s, the
Committee had authority to approve all proposed fees, charges, rent reviews etc. including
the charges for public car parking on harbour land forming the upper harbour car parks.

16

The SBC Whitby Harbour Committee authorised the Director of Legal and Valuation

Services to issue the Off-Street Parking Notices for the Harbour Pay & Display car parks.
The SBC Whitby Harbour Committee was also responsible for both capital & revenue

budgets, including investment in and all income from the upper harbour car parks,
whether that parking income was received from harbour users or from the general public.
For example:
a)

From minutes of the SBC Whitby Harbour Committee meeting held on 18
November 1992 11:

b)

From minutes of the SBC Whitby Harbour Committee meeting held 25 May 1994
12
:

c)

From minutes of the SBC Whitby Harbour Committee meeting held 18 January
1995 13:

11

https://democracy.scarborough.gov.uk/Data/Whitby%20Harbour%20Committee/19921118/Agenda/Minutes1934.pdf
https://democracy.scarborough.gov.uk/Data/Whitby%20Harbour%20Committee/19940525/Agenda/Minutes3347.pdf
13
https://democracy.scarborough.gov.uk/Data/Whitby%20Harbour%20Committee/19950118/Agenda/Minutes3423.pdf
12
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d)

14

A report proposing a merger of the Scarborough and Whitby harbour
undertakings was submitted jointly by the Chief Executive and the Director of
Finance to SBC Whitby Harbour Committee for approval on 13 November 1996. 14
The harbour income shown includes all income from the car parks:

https://democracy.scarborough.gov.uk/Data/Whitby%20Harbour%20Committee/19961113/Agenda/Minutes1542.pdf
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e)

A Whitby Gazette newspaper report from 29 January 1999 shows that SBC
maintained a separate account for the Whitby Harbour undertaking, including
all public car park income, until at least 31 March 2000:

2.6 The final meeting of the SBC Whitby Harbour Committee was held on 15th November 2000,
prior to the introduction of a Cabinet (executive) structure of governance from April 2001.
Executive management responsibility for the two municipal harbours of Scarborough and
Whitby was assigned to a single Portfolio holder, who was also given responsibility for
Economic Development for the whole borough. There were five different Portfolio holders
during the ten financial years 2001/02 to 2010/11.
2.7 In May 2006 the Municipal Ports Review was published by the Department for Trade (DfT).
One of its recommendations was that municipal ports could benefit from the introduction of
‘assured accounts’. Following its publication, SBC instigated a Municipal Harbours Review
Task Group which reported as follows on 21 January 200815

15

https://democracy.scarborough.gov.uk/documents/s2697/SCR0802%20MPR%20report%20210108.pdf
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Detailed information on harbour finances was provided in the appendices to the Task
Group report 16 including:

16

https://democracy.scarborough.gov.uk/documents/s2699/SCR0802%20Appendix%202.pdf
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2.8 December 2009 Report to SBC Cabinet on the Municipal Ports Review Project17 :

Summary: Previous Accounting Treatment of the Whitby Harbour Undertaking by SBC
I.

The available documents strongly indicate that separate accounts were maintained for the
Whitby harbour undertaking on capital and revenue, including the income from the public car
parks on Whitby harbour land, until at least 31 March 2000.

II.

There is evidence that, from at least 1 April 2005, the income from public car parking on
Whitby harbour land was taken into SBC general funds and not ring-fenced for Whitby
harbour use as required by the 1905 Act.

III.

There is evidence that, from at least 1 April 2005, some capital charges related to the use or
depreciation of Whitby harbour assets were taken into SBC general funds and not ring-fenced
for Whitby harbour use as required by the 1905 Act.

Note: The explanation of Capital Charges given in 5.7 above cites a change in accounting policy from 1 April 2006
or earlier. During 2003-2005, SBC faced cost over-runs of almost £30M on a coastal defence project which was the
subject of an Audit Commission report and an Independent Inquiry.
17

18

https://democracy.scarborough.gov.uk/documents/s14760/09727%20-%20Municipal%20Ports%20Review%20Project%20%2020091215.pdf
18
http://news.bbc.co.uk/1/hi/england/north_yorkshire/4585910.stm
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3. RECENT ACCOUNTING TREATMENT OF THE WHITBY HARBOUR UNDERTAKING
BY SBC
3.1

Following the Municipal Ports Review Project, a pilot Whitby Harbour Board was
established in October 2010, purportedly in accordance with the governance
recommendations made in the DfT Municipal Ports Review, 2006.

3.2

19 May 2011. Whitby Harbour Board was formally established as a committee of the
Council. Article 17 of the Constitution 19 delegates to Whitby Harbour Board any and all
of the Council’s functions as the Statutory Harbour Authority for Whitby:

The ‘associated list and plan’ of harbour land and property ‘for the time being’ formed
part of the 2011 Memorandum of Understanding. The plan20 showed that all of the
upper harbour car parks (viz: Endeavour Wharf; Marina Front; Marina Users; Back
Marina; Marina Reserve) formed part of the harbour land.
3.3

June 2011. Whitby Harbour Board was asked to note and approve the Whitby Harbour
Financial Statement - Outturn position for the year ended 2010/11, together with the
revised level of reserves. Appendix A to the report21 showed the actual outturn for
2009/10 and 2010/11, together with the approved budgets for 2010/11 and 2011/12.
The income from the public car parks on upper harbour land was included as part of the
total income of the harbour undertaking for all of the three years under review.
However, the corporate recharge for ‘Acctg depreciation charge for use of assets/
capital expenditure’ increased from an actual outcome of £98k in 2010/11, to a budget
figure of £788k for 2011/12, which was the first year of operation of Whitby Harbour
Board.

19

https://democracy.scarborough.gov.uk/documents/s22998/Article%2017.20100226.final.pdf
https://democracy.scarborough.gov.uk/documents/s22297/11111%20Plan%202%2020110329.pdf
21
https://democracy.scarborough.gov.uk/documents/b5479/Whitby%20Harbour%20Financial%20Statement%20%20Outturn%20201011%2006th-Jun-2011%2014.00%20Whitby%20Harbour%20Board.pdf?T=9
20
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3.4

The financial statements presented to Whitby Harbour Board for 2011/1222 removed
the public car parking income from the total harbour income shown for 2011/12. The
report also revised the expenditure on actual parking costs as shown above, of
£118,427 for 2010/11, to the £731,878 for 2010/11 shown below:

3.5 The financial statements presented to Whitby Harbour Board for 2012/13 and 2013/14
followed the same format. The car parking revenues were included ‘for information
only’.

22

https://democracy.scarborough.gov.uk/documents/s44129/12353%20Financial%20Report%20201207353.pdf

23

4. RECENT OBJECTIONS TO THE ACCOUNTING
WHITBY HARBOUR UNDERTAKING BY SBC

TREATMENT

OF

THE

4.1 The Auditor’s provisional view of 29 October 2019 reports that the Council’s response
includes the statement that “to date no legal challenge has been made against its actions
in complying with its responsibilities as a harbour authority.”
4.2

Whitby Harbour Board was the legally constituted committee appointed to discharge
any and all of the functions of Scarborough Borough Council (the Council) as the
Statutory Harbour Authority for Whitby.

4.3 The Council is aware that the members of Whitby Harbour Board expressed very strong
concerns that they would be unable to fulfil their statutory functions because of the
Council’s accounting treatment of the Whitby Harbour undertaking.
4.4 The concerns were documented when a Task Group of the SBC Environment and
Economy Scrutiny Committee 23 reviewed the first two years of operation of the Whitby
Harbour Board in July 2013. Both independent and elected members voiced serious
concerns about the restrictions placed on the Board, particularly in respect of the
treatment of harbour income available for maintenance and investment in the harbour,
including:
Cllr. Cockerill. Chair of Whitby Harbour Board and Portfolio Holder for Assets,
Harbours, Coast and Flood Protection:

(In response to a question whether he was confident that the Board could achieve a ‘breakeven’ position within the next two years):

23

https://democracy.scarborough.gov.uk/documents/s53609/SCR1304%20WHB%20PILOT%20REVIEW%20FINAL%20REPORT%202013
0911.pdf and
https://democracy.scarborough.gov.uk/documents/s53610/Appendix%201%20%20WHB%20Pilot%20Review%20Notes%2020130710.pdf and
https://democracy.scarborough.gov.uk/documents/s53611/Appendix%202%20%20Cllr%20Cockerill%20reply%20to%20review%20questions.pdf and
https://democracy.scarborough.gov.uk/documents/s53612/Appendix%203%20%20Emailed%20response%20from%20Laurie%20Farmer%2020130709.pdf
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Laurie Farmer. Former independent member and Vice-Chair of Whitby Harbour Board.

Cllr. Sandra Turner. Former SBC member of Whitby Harbour Board:

David Wall. Independent member of Whitby Harbour Board:

Cllr. Dorothy Clegg. Former SBC member of Whitby Harbour Board:

The O&S Task Group findings included:

Note: At no point throughout this review did any officer, Board member, or member of the
O&S Task Group, express any doubt that the car parks were on harbour land.

25

4.5 October 2013. Despite the O&S Task Group recommendation to terminate Whitby
Harbour Board, the Cabinet agreed to continue for a further 2 years, at the Board’s
request. The WHB minutes for 2014 record that many reports were either submitted at
the meeting itself or given as purely verbal updates (including quarterly financial reports
and updates on capital projects) and there was a long-unfilled vacancy for an
independent member.
4.6 Whitby Harbour Board last met in January 2015, though the meeting was inquorate
because two councillors were absent.24 Subsequent meetings were postponed or
cancelled.
4.7 June 2015. The new Leader of the Council asked the new Portfolio holder for Strategic
Planning and Transformation to undertake another review of Whitby Harbour Board.
4.8 September 2015. Report to Leader recommending termination of the Whitby Harbour
Board Pilot. 25 Financial considerations appear to have been central:

4.9 2 November 2015. The SBC constitution was amended to remove Whitby Harbour Board
as the Statutory Harbour Authority for Whitby. 26

24

http://democracy.scarborough.gov.uk/documents/g5821/Printed%20minutes%2019th-Jan2015%2014.00%20Whitby%20Harbour%20Board.pdf?T=1
25
https://democracy.scarborough.gov.uk/documents/s65453/15241%20-%20WHB.pdf
26
https://democracy.scarborough.gov.uk/documents/s66281/15292%20-%20Ports%20Development%20Group.pdf

26

5

EVIDENCE THAT THE UPPER HARBOUR LAND WAS ACQUIRED FOR HARBOUR
PURPOSES

5.1 The 1905 Act authorised WUDC to purchase from the Lord of the Manor, the right to collect
port and harbour dues together with the land over which those rights could be exercised i.e.
the bed of the river and harbour, and the foreshore to both sides, over the tidal reaches
(with minor exceptions for previous disposals).
The Auditor is correct that the conveyance confirming the sale of the manorial harbour
rights and harbour lands was dated 31 December 1906. But the conveyance states that it
was made pursuant to Articles of Agreement signed on 23 July 1905 which are set out in the
Schedule to the 1905 Act (Paragraph B of the Second Part of the Schedule refers to the
harbour).
The 1905 Act is conclusive evidence that the bed of the river and harbour was purchased for
harbour purposes. Without the 1905 Act, SBC would have been acting ultra vires since 1974
by setting and collecting harbour dues; controlling vessel movements in the harbour; or by
exercising its permitted development rights on harbour land.
5.2 The 1905 Act did not include a plan showing the extent of the bed of the river and harbour
purchased under the Act, but the 1913 OS map marked the High Water Mark of Ordinary
Tides (HWMOT). Superimposing the 1913 HWMOT on a modern Google satellite view of the
upper harbour provides some guidance as to the extent of land reclamation since the 1905
Act.
Plan from 2011 MOU with car
parks named

Comparison with the plan from the 2011 MOU shows that most of the upper harbour car parks are
situated on land reclaimed from the harbour. The remaining land, adjacent to the railway, was
acquired from British Rail.

27

5.3 4 March 1985. SBC Full Council approved a motion that ‘in any development of the Upper
Harbour the land reclaimed from the harbour shall be used for marine purposes only.’ 27

5.4 20 November 1985 Report and Minutes of SBC Whitby Harbour Committee meeting re
the Upper Harbour development proposals 28:

27

(page 367) https://democracy.scarborough.gov.uk/Data/Council%20Meetings/19850507/Agenda/Minutes10036.pdf
(Report is Agenda Item 4)
https://democracy.scarborough.gov.uk/Data/Whitby%20Harbour%20Committee/19851120/Agenda/Minutes0079.pdf
28

28

5.5 21 May 1986 Report to SBC Whitby Harbour Committee re counter-proposals from British
Rail for an extensive re-development of the former goods yard area; construction of an
access road; and improved setting of the Grade II listed Railway Station: 29

5.6 17 September 1986 Minutes of SBC Whitby Harbour Committee 30

5.7 1990-1992 Major clearance and redevelopment: the Co-op supermarket and car park were
constructed on part of the former goods yard; Langborne Road and a new roundabout in
Station Square gave access to the supermarket and to the marina; the Railway Station was
cleaned and refurbished; a forecourt was created in front of the Railway station, providing
public car parking to replace the former Dock End car park which became part of the public
highway.
5.8 During the late 1990s, SBC brought forward proposals to redevelop the remaining Upper
Harbour / Marina land. The ‘waterfront development’ project would add further pontoons;
provide better on-shore facilities for marina users; and ‘regenerate’ the area by allowing

29
30

https://democracy.scarborough.gov.uk/Data/Development%20Services%20Committee/19860520/Agenda/Minutes10111.pdf
(Agenda Item 2iii)

https://democracy.scarborough.gov.uk/Data/Whitby%20Harbour%20Committee/19860917/Agenda/Minutes10148.pdf

29

commercial property development of the remaining land for residential, hotel, and retail
uses.
The proposals met with vehement and sustained opposition from harbour users and Whitby
residents, who argued that SBC was reneging on assurances given in 1985 that any
development of the upper harbour land would be for marine purposes only.
5.9 27 April 2004 The SBC Chief Executive reported to Cabinet
Upper Harbour development proposals:

31

on the current status of the

A public meeting was arranged by SBC later in 2004, to consider the latest much-modified
proposals. Attendees voted 400 to 1 against and the commercial partner withdrew from
further participation.
June 2010
After several further iterations, and an appeal to the Local Government Ombudsman, the
new Marina Services building finally opened in June 2010. The upper harbour land was
developed for marine purposes only.

31

https://democracy.scarborough.gov.uk/Data/Cabinet/20040427/Agenda/CE0487_HPrp04002%20Development%20at%20Whitby%20Upper%20Harb
our.pdf
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6

EVIDENCE THAT THE UPPER HARBOUR PUBLIC CAR PARKS ARE SITUATED ON
HARBOUR LAND

6.1 Endeavour Wharf Car Park
a) June 2014 Report of Director of Business Support re
Disposal of Land at Endeavour Wharf 32
Proposed Option A = Agreement to Phased Development at
Endeavour Wharf. Approved by Whitby Harbour Board 16
June 2014; approved by Cabinet 17 June 2014.

b) 22 July 2015
Screening opinion issued by SBC under Town & Country Planning (Environmental Impact
Assessment Regulations 2011 re: the development of part of Endeavour Wharf to service the
off-shore wind farm industry (Ref 15/01330/SCR)33

32
33

https://democracy.scarborough.gov.uk/ieListDocuments.aspx?CId=516&MeetingId=5885
https://planning.scarborough.gov.uk/online-applications/caseDetails.do?caseType=Application&keyVal=NQHW28NS05B00
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6.2 Marina Back Car Park and Marina Reserve Car Park
a) 16 Jan 1991
Minutes of the Development Services Committee show that Planning Applications on the
behalf of the SBC Whitby Harbour Committee were approved for the Marina Reserve Car
Park (No. 36), Marina Services Building (No.37) and Marina Back Car Park (No. 38)34

b)

28 June 1993
Minutes of the SBC Policy & Resources Committee show
that £98,444 was spent in 1992/93 on the ‘Marina Car Park’
from the Whitby Harbour Committee’s approved capital
expenditure programme.
Note: The first Marina Car Park (now Marina Back and
Marina Reserve) was developed on the former Goods Yard
land acquired from BR. The ‘Upper Harbour Development’
was the later marina development on the reclaimed land,
now known as the Marina Front and Marina Users car parks
and covered by Planning application 08/02359/FL, as
outlined in 6.3a below.)

c) Feb 2008
SBC Cabinet meeting 12 Feb 2008 approved a report from the Head of Engineering & Harbour
Services for the replacement of the boundary fence between the Railway track and the Back
Marina Car Park. The report (HEngH/08/09)35 stated that the fence was on harbour land and
included the plan and comments below:

34

(Applications 36,37,38)
https://democracy.scarborough.gov.uk/Data/Development%20Services%20Committee/19910219/Agenda/Minutes10578.pdf
35

HEngH0809 - Whitby Harbour Marina Car Park - Replacement of Boundary Fence to Railway Track - 12.2.8 and
HEngH0809 - Whitby Harbour Car Park Fence Plan available from
https://democracy.scarborough.gov.uk/documents/b271/LateAdditional%20items%2012th-Feb2008%2010.00%20Cabinet.pdf?T=9

32

Note: The report is in error. The land parcel that included the boundary fence was acquired by
SBC from British Rail on 13 September 1990, pursuant to the SBC Council Resolution of 4
March 1985. (See 5.3 above)
Land Registry title plan NYK92863 shows the land acquired, which now includes the Marina
Reserve Car Park; the western portion of the Back Marina Car Park; Coates Marine; part of the
TIC; nos.1-3 Langborne Road; etc.

33

d) October 2013
The Whitby Harbour Board meeting of 7th October 2013 approved a report from the Director
of Business Services proposing a revised layout of the Marina Reserve Car Park and additional
Pay & Display spaces on the Marina Back Car Park: 36

36

Item 7 https://democracy.scarborough.gov.uk/ieListDocuments.aspx?CId=516&MId=4494

34

6.3 Marina Front Car Park (formerly part of the Marina Users Car Park)

a) January 2009
Planning application 08/02359/FL for:
New on-shore facilities for Whitby Marina including toilets,
showers, launderette, disposal unit, recycling facilities and
marina reception. Existing electrical substation is retained
within the new building with car parking, seating and
landscaping provided. Whitby Marina. Langborne Road.
Whitby. North Yorkshire.
The advisory report from the Head of Regeneration and Planning
(HRP 9/10) to the Planning & Development Committee37, when
considering the above application on 8 Jan 2009, included:

Note: As per the approved planning application, all car
parking was originally provided for harbour users only
(ie fee-payers: marina berth holders, day launchers, crew
members, etc.)
The plan submitted with the application is now the Marina Front car park:

37

https://democracy.scarborough.gov.uk/ieListDocuments.aspx?CId=516&MeetingId=5885

35

a) January 2014
The WHB meeting held on 20 January 201438, was advised:

b) April 2014
The Whitby Harbour Board meeting held on 17 April 2014 39 approved the introduction of
Pay & Display parking on the Marina Users car park (renamed the Marina Front Car Park) with
effect from 30 April 2014:

38

https://democracy.scarborough.gov.uk/documents/g4495/Printed%20minutes%2020th-Jan2014%2014.00%20Whitby%20Harbour%20Board.pdf?T=1
39
https://democracy.scarborough.gov.uk/ieListDocuments.aspx?CId=516&MId=5805

36

Later in the same meeting, a Board member questioned whether the car parking income from
the new Pay & Display area would be classed as harbour income:

c) July 2014 The Portfolio Holder/Chair of Whitby Harbour Board advised Full Council on 7 July
2014 40

40

https://democracy.scarborough.gov.uk/documents/s58869/Cllr%20Cockerill%20-%20July%202014.pdf
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d) 13 October 2014 Minutes of the Whitby Harbour Board Meeting : 41

e) January 2015
The final meeting of Whitby Harbour Board took place on 19 January 2015. Report (15/29) from
the Director of Business Support re the proposed budget 2015/16 included the forecast withdrawal of
£18,000 from Harbour Reserves to add a new public Pay & Display area along the river frontage to the
south of the Marina Users Car Park:42

The meeting was inquorate, so the proposed budget and reserves forecast were approved by
the Portfolio Holder and then by Full Council on 27 February 2015.
f) Whitby Harbour Board never met again, although it was not removed from the SBC
constitution until November 2015. On 15 July 2015, transfers of £1,620 and £13,973 were
made from the Whitby Harbour Reserves, to fund the creation of additional Pay and Display
parking on the Marina car park.43 The 2015/16 accounts show that all income from the
public use of the Marina Pay & Display car parks was classed as SBC General Fund income.
********
41

https://democracy.scarborough.gov.uk/documents/g5820/Printed%20minutes%2013th-Oct2014%2014.00%20Whitby%20Harbour%20Board.pdf?T=1
42
https://democracy.scarborough.gov.uk/documents/s62730/Copy%20of%20Reserves%20Forecast%201415%2016%20th%20dec%202014.pdf
43
FOIA 5133 https://www.scarborough.gov.uk/sites/scarborough.gov.uk/files/FOIA5133-Redacted-Response.pdf

38

